UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JUSTIN JAMISON,
Raintiff,
Case Number 03-10226-BC
V. Honorable David M. Lawson

DOW CHEMICAL COMPANY,

Defendant.
/

OPINION AND ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT

The plantiff, Justin Jamison, was employed by defendant Dow Chemica Company in various
capacities at its Midland, Michigan chemica plant from 1987 until he was discharged in May 2003. In
February 2001, the plaintiff was diagnosed with an eye disease that rendered him hypersengtive to dust
and chemica vapors, occasoning the impaositionof work retrictions that limited his ability to work inmany
of the environments a the defendant’ sfacility. The defendant placed Jamison infive different positionsin
an effort to accommodate his disgbility, but terminated his employment after it concluded thet it could find
no open position for him that fit his medica redrictions. The plaintiff commenced this action dleging that
his termination violated the Americans With Disabilities Act (ADA), 42 U.S.C. 8 12101 et seq., and the
Michigan Persons With Disahilities Civil Rights Act (PWDCRA), Mich. Comp. Laws § 37.1101 et seq.
Jamison, who is African-American, later amended hiscomplaint to dlege in addition that Dow’ sfalure to
find a suitable job for him condtituted illegd discrimination on account of hisracein violation of Title VI

of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1) et seg. and Michigan's Elliott-Larsen Civil



Rights Act, Mich. Comp. Laws 8§ 37.2101 et seq. The defendant has filed a motion for summary
judgment, to whichthe plaintiff has responded. The Court heard the arguments of the partiesthrough tharr
respective counsel in open court on November 22, 2004 and the matter is now ready for decison. The
Court finds that the plaintiff has not presented sufficient evidence to warrant atrid on the question of
whether his termination was a result of illegd discrimination under federa or state law. The Court,
therefore, will grant the defendant’ s motion for summary judgment.

l.

Jugtin Jamison began work for Dow on January 5, 1987 in Midland, Michigan. As part of his
employment, the plaintiff was represented by the United Steel workers of Americaand his employment was
governed by a collective bargaining agreement. Between 1987 and 2000, the plaintiff worked in various
locations at the Midland complex induding the mall room and different production plants. In 2000, the
plantiff became an engineer technician (ET) and worked in the “827 Building” where Dow produced its
Citruced product. The plaintiff was responsble for loading raw materias, mixing ingredients, processng
materias, and packaging Citrucd. Thiswork gpparently was dusty, and the plaintiff wore safety glasses
and goggles. William Moneypenny was the plaintiff’s supervisor.

In February of 2001, the plaintiff was diagnosed withkeratoconus and recurrent corneal erosions.
According to the plantiff’ streating physician, Miriam Schteingart, M.D., this eye conditionexisgswhenthe
“normally round shape of the corneaiis distorted and a cone-like bulge develops resulting in severe vison
impairment, and the corneais aso susceptible to scratches and scarq,] which further impair vison.” Pl.’s
Resp. Br. Ex. 3, Schteingart Aff. &t §14. Asareault, the plaintiff is sendtive to chemicas, fumes, vapors,

and dirt. He is dso sendtive to bright lights, wind, sunlight, and is impaired when driving a night.
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According to Dr. Schteingart, the plaintiff should be regtricted to working in areas “where he will not be
exposed to any vapors, fumes, or strong odorsin hisenvironment.” Id. a 6. The presence of irritating
chemicdsin the arr can dso cause him further corneal damage.

Dr. Schteingart dso stated that the plaintiff is particularly sendtive to chemicas and heavy dust.
The plaintiff’ s senstivity is heightened further because his condition forces him to wear contact lenses,
including two in the left eye, and the lenses absorb fumes, vapors, strong odors, dust, and chemicas. In
fact, the lenses done can “cause corned eroson, oxygen deprivation, and blindness” 1d. a 16. She
statesthat protective goggleswould help shidd the plantiff’ seyesfromdust and chemicd splashes, but they
would not protect hiseyesfromchemica vapors. Accordingly, Dr. Schteingart determined that the plaintiff
should work inan environment with only mild dust exposure, suchas alaboratory where ahood is present
to remove most of the odors, fumes, and vapors from the air.

In his disgbility report to the Socia Security Adminigration, the plaintiff appended a document
entitled “Living with Keratoconus® in which he explained this condition in his own words. He stated that
hisvison is severdy impaired; his treetment requires him to wear two contact lensesin one eye and one
in the other; heis sengdtive to bright light, wind, dust, strong odors, and fumes, the contact lenses often dry
out and are panful; he cannot read street Sgns a night; he experiences pain from opening his eyes after
deeping because it tears his corneal scars; the doctor has had to remove scar tissue at timeswithascape;
he cannot read smdl print without squinting; and short of medicd miracle he will have the disease for his
whole life and may eventudly need a corned transplant.

Dr. Schteingart stated in her affidavit that the plantiff’s condition “subgtantialy limits’ and

“congantly effects[sic]” the plantiff’ s* abilityto see.” Pl.’s Resp. Br. Ex. 3, Schteingart Aff. at 4. The
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contact lenses improve his vison, but he cannot wear theminthe dust- and vapor-laden atmosphere of the
chemicd plant because the lenses can exacerbate corned eroson. However, the plaintiff sated bothin his
depositionand disability report that despite his conditionhe can perform many basic tasks. He confirmed
that he can drive, run his own errands, go shopping, care for himself unasssted, complete household
chores, play basketbdl, footbdl, and basebdl, and read books, magazines, and newspapers. Def.’ sMat.
Summ. J., JamisonDep. at 50-52. Theplaintiff dso canrideabicyde, preparedl typesof meds, pay hills,
watch movies with friends, and in engage in other socid activities. Def.’sMot. Summ. J. Ex. 3, Jamison
Sworn Statement at 2-4. With the use of his glasses or contact lenses, the plaintiff can perform “ detalled
work.” 1d. at 4.

The plantiff was placed on sick leave beginning February 25, 2001. Heunderwent surgery onhis
eyein March 2001 and eventualy returned to work on August 2, 2001. On October 11, 2001, Dow’s
hedlth department natified the plaintiff’s supervisor that the plaintiff could not be exposed to dust or
chemicdsinthe ar but he could wear protective eye equipment. Moneypenny, apparently aware of these
restrictions, placed the plaintiff in a number of postions in the 827 Building and finally assigned him to
update the Operating Discipline Management System procedures. The plaintiff believed that this pogtion
fit well with his medica conditions, however, he said that Moneypenny harassed him: “Bill Moneypenny
wastdlingmethat | wouldn't have ajob because of my restrictions.” Def.’ sMot. Summ. J. Ex. 2, Jamison
Dep. a 167. The plaintiff complained to the company by e-mail on October 18, 2001.

The plantiff was the only African-Americanemployeein the department, and he had complained
previoudy about Moneypenny’s treetment of him. Before the plantiff was diagnosed with keratoconus,

he complained to JamesMcDanid and Rolland Wallace (both African-Americans) inDow’ sWork Force

-4-



Issues Department that he felt that Moneypenny was singling him out by admonishing him in front of
coworkers and disciplining him for violaing the company’s e-mail policy. Theyinvestigated the plaintiff’'s
complaints and determined that there was no subgtantiation for the alegations.

According to Dr. Marcia Lee in Dow’s medica department, on November 8, 2001, Dr.
Schteingart sent anoteindicating that the plaintiff wasaufferingcorned irritationfromexposureto chemicas
in the 827 Building and the plaintiff should avoid further exposure. The plaintiff asserts that he was
tolerating the environment in his office position, but Dr. Lee took Dr. Schteingart’s note to mean that
Jamison could not work anywherein the 827 Building. Moneypenny then contacted Cad Morgan, who
was in charge of the Employee Devel opment Training Resource Pool (EDTRP), told him of the plaintiff’'s
regtrictions, and suggested that the plaintiff should be released into the EDTRP for placement outside the
827 Bulding. Moneypenny asserts that there were no ET postions in that or any other building that
satidfied the plaintiff’ s redtrictions.

The plantiff was placed into EDTRP in December 2001. This move aso was approved by the
union’sjoint committee. However, the plaintiff maintains that the transfer was ingtigated by Moneypenny
in retdiation for past complaintsof racial discriminationand that the placement departed fromDow’ susud
practicewithrespect to the EDTRP. Consequently, the Court will take some time to review the tesimony
asto Dow’ s customary procedures by which employees are released into the Poadl.

Morgan stated that the primary function of the EDTRP isto place “folks that had ether lost their
job through awork force reduction or failed off thejob.” Def.’sMot. Summ. J. Ex. 16, Morgan Dep. at
5. Genedly, Morgan would receive a cdl from Kevin Ellis in the company’s labor-rdaions unit who

would advise him that an employee had beenrel eased into the Pool. Sometimes these employeeswent on
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to permanent placements, but that choice generdly was made by the employee and supervisor of the
position. Occasondly, the EDTRP handled the placement of medicdly restricted employees. Morgan
stated that the placement process usudly began with acal from a company manager that wasin need of
assstance. Somemanagers* haveasked for certain, you know, they need packagers, they need somebody
to do clean-up or they need somebody to drive a Jeep or that kind of thing.” I1d. & 8. Morgan then would
be responsible for contacting the manager to schedule shifts and start times.

During his time at Dow, Morgan dedt with medicdly restricted employees in addition to the
plantiff. Thecompany’smedicd team would send Morgan theemployee sredtrictions, either directly from
aphysdanor as part of acompany-generated form. After receiving the restrictions, Morgan “would look
a theredtrictions, typicdly I'll send it out to the [production leaderson Site].” Id. at 10. After he sent out
the redrictions to the production leaders on ste, he would wait for aresponse to seeif any leaders had
appropriate open pogtions. If he received no responses, Morganwould cdl around “and ask if anybody
has an opening that they can employ this employee with this particular restriction.” 1bid. Morgan dso
stated that he was not permitted to placeamedicdly restricted employeeinapositionthat did not fit those
regtrictions. Morgan dso admitted that “we have a responsbility to make sure that an employee doesn't
get in apogtion that is going to ether make their redtriction worse or put them in danger.” 1d. at 17.

According to Morgan, athough he was not permitted to placeamedicaly restricted employeein
ajob that fell outsdethe redtriction, he was, as part of the collective bargaining agreement, permitted some
discretion in choosing postions. Morgan agreed that as part of the collective bargaining agreement
between Dow Chemical and the United Steelworkers dated February 19, 2001, there were five options

for dedling with medicdly restricted employeesinthe temporary pool: freezing the employee in the current
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job assgnment; placing in an open job in the same department; placing in an open job in another
department; granting department bumping rights; and freezing in the job assgnment after new placement.
Morgan aso stated that he used amedica redtrictions flow chart to assst in placing medically restricted
employees, but ultimatdy, the decision to place a restricted employee was the company’s and not the
union’s.

Morgan a so related hisownexperienceplacing restricted employees. Once during thetime he had
beenwiththe Pool, M organrecaled placing James Mdton, awhite restricted employee who belonged to
the union, in aspecia assgnment. He Stated that he had placed severd other white medicdly restricted
employeesintemporary positions. Rocky Chase, Chris Walchak, Shdley Knight, and TimMiles. Another
employee, Darrel Dacko, had beeninthe pool for ayear and was then on leave with ajob waiting for him
upon hisreturn.

Although Morgan could not recite the plaintiff’'s restrictions with certainty, he recalled that the
plantiff could not be “around dust, fumes, vapor . . . . | knowhecan't bearound any of that.” Id. at 9. In
the plaintiff’s case, Morgan stated that he had been involved in amedica review board procedure. The
purpose of the review board was*to discuss anemployee’ srestrictions, whether or not they may not have
asked to get on LTD (long-term disability). How long the restrictions, how long we think the restrictions
are going to last, what jobs we think they’re going to be able to do, that kind of thing.” Ibid. Typicdly,
amedical review board conssts of someone from the company’s legd department, a neutra manager, a
supervisor, and a representative from the medicd department.

In December, 2001, Morgan placed the plaintiff inthe 489 Building as awarehouse packager. The

plantiff stated in his deposition that this building was the cdled the “herbicide’ building and was known
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around the Dow facility for the strong chemica odors and vapors indde. The plaintiff dso stated that he
discussed the pogition with the a union steward and met with Dr. Lee. According to Dow, Dr. Lee
personally had checked the facility and was not aware of any strong odors; she believed the positionmet
the plaintiff’ smedical restrictions. Later that month, the plaintiff attended an orientationinthe 489 Building
but afterward reported that he could not work there because of anodor. After oneday inthebuilding, the
plantiff’ s eyes becameirritated and painful. On December 20, 2001, Dr. Schteingart reiterated that the
plaintiff should not be exposed to strong odors in his environment.

In January 2002, the plantiff took a position that Morgan had found for him on the anthrax
ingpection team involving ingpecting packages and incoming mall in the 9004 Warehouse. Before taking
the podtion, Jamison agan talked to the union steward. The plaintiff worked in that postion for
goproximately two months and wore a dust mask, goggles and safety glasses while he worked. The
assgnment was temporary, and Dow dissolved the team and attempted to reassign the employeesin this
position. When this position was dissolved, Tom Schnurr, the supervisor of the team, asked if the plaintiff
and others would stay on to hdp. Although the plaintiff did not know the exact nature of the job, he felt
it might meet hismedicd restrictions. Hetold Schnurr, however, that he could not stay on because Morgan
directed his placements.

On April 8, 2002, Dow updated the plantiff’s medicd restrictions as result of aletter from Dr.
Schteingart Sating that Jamison’ sredtrictions included no exposureto any fumes, vapors, strong odors, and
heavy dust that could irritate the plaintiff’ s eyes, and the plaintiff should be placed inawarehouse withmild
dust exposure or inalabwithahood to absorb chemicas. That day, the plaintiff was assgned to the 433

Warehouse — the Styrene plant —where he oversaw the transfer of pellets from a chute into bulk boxes.
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The production leader stated in his declaration that no chemicas were processed or packed in that
warehouse. The plaintiff worked there for approximately amonth and a haf during which time he wore
safety glasses or goggles. After some time there, the plaintiff found the dusty environment aggravated his
eyes. The plantiff did, however, fed he could work in that building in a generd maintenance postion
moving furniture, changing light bulbs, and stocking the warehouse. Accordingto Dow, theplaintiff scopped
working in the warehouse because the job was “ drafty” and “dusty.”

Mika Shanks, a union representative and member of the joint committee, recommended that the
plantiff be placed in the generd maintenance position. Shanks stated that dthough he did not remember
gpexific times in which he made recommendations to Morgan, he did recal recommending a position as
a “good fit” for the plantiff’s medicd redrictions in the mail room of Building 433 and that Dow had
disagreed withhim. While the plaintiff was in the pool, Morgan stated that he had spoken back and forth
with Shanks about the plantiff’ smedica restrictions. “We worked together to try to find Justin ajob that
he could fit; that fdlt fit hismedica restrictions” Def.’s Mot. Summ. J. Ex. 16, Morgan Dep. at 14.

Morgan dso tedtified that at times Shanks would recommend a position, but that Morgan
determined these recommendations not to be an option. Once, Shanks asked if the plaintiff could be
placed as a safety auditor, but Morgan replied “absolutely not.” 1d. at 21. Morgan stated that a safety
auditor position would not fit with the plaintiff’s medicd redtrictions because it entalled working with
chemicdsindusty environmentswearing goggles, ahard hat, and “dl kindsof guff.” Id. at 32. Apparently,
the plantiff had notified Dow previoudy of his ingbility to wear goggles. Morganalso recaled that on some
occasions, the plantiff had called Morgan to discuss other positions. According to Morgan, he placed the

plantiff inajob in Building 433 at the plaintiff’ s request, but on other occasions had declined the plaintiff’s
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requests. Morgan sated that he typically looked to the managers and discussed with them the potentia
hedlth hazards of atemporary position, and he followed that practice in the plaintiff’s case.

OnMay 20, 2002, the plaintiff beganwork inthe 2040 Building and initidly wastrained in the mall
room. The plantiff handledincoming and outgoing mall and recorded incoming mall into acomputer. The
plaintiff also spent some time intrucking serviceswhen he replaced aninjured employee. Accordingtothe
plaintiff’s supervisor, Tom Schnurr, no chemicds had ever been processed in the building and there was
an HVAC system to minmize dust and other ar particulates. The plaintiff apparently worked in this
building for some weeks and then went on sick leave. The plaintiff stated that dthough he was adle to
tolerate the furniture moving that was part of hisjob intrucking services, he was not able to tolerate the dust
in the mail room.

On dune 26, 2002, the plaintiff returned to work from sick leave and requested placement in the
trucking services sectionof Building 2040. After beinginformed that no open postions were available, the
plaintiff again went on sick leave until August 12, 2002.

On August 12, 2002, the plaintiff began work in his find position with Dow; it was in the 1803
Building housing the toxicol ogy department. Beforebeginning thispostion, theplaintiff spokewiththeunion
steward and the supervisor. His dutiesincluded cleaning the rooms and cages of animds housed in the
building. According to the plaintiff, the job required him to clean these cages with an acid solution; hewas
aso exposed to animd dander. While working there, the plaintiff wore rubber gloves, a rubber suit,
goggles, aface shidd, and glasses. Some time after starting work, the plantiff complained that the vapors
were afecting his eyes, and his supervisor suggested he be fitted for afull-mask respirator, but he was

unable to schedule a certificationprocedure. The plaintiff noted that he was able to tolerate the job in the
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beginning because he made arrangements with others in the building to complete basic maintenancework
instead of cleaning cages. On September 5, 2002, the plaintiff informed Dow he could no longer work in
the toxicology department and was returned to the temporary pool.

On May 12, 2003, Dow terminated the plaintiff’ semployment after placing him on medicd leave
under the Family and Medica Leave Act. Morganauthored the plantiff’ sterminationletter. However, he
did not make the decisionto terminaethe plaintiff; instead “we have ERBs, Employee Review Boardg,]”
that make the decision. Def.’s Mot. Summ. J. Ex. 16, MorganDep. at 12. Morgan served on the board
because he was the plaintiff’s current supervisor. In the termination letter, Morgan wrote:

The Company hasused dl reasonable efforts in an attempt to find an open job you could

perform in light of your medica redtrictions. However our efforts were unsuccessful due

to your refusal to accept our five different offers of accommodation.

Id. a 13. Morgan a0 tedtified that he knew this letter would become part of the plaintiff’s permanent
record and wanted the record to reflect the five of fers of accommodation. Dow paid the plaintiff’ smedica
benefits through May of 2003. Theresfter, the plaintiff filed a grievance with the union dleging that Dow
failedto makereasonable accommodations as outlined inthe collective bargaining agreement. Dow denied
the grievance and the union subsequently accepted the company’s denid. The plaintiff currently receives
long-term disability and unemployment benefits. In February 2003, the plaintiff applied for Socid Security
disability benefits. He has not worked since September 4, 2003.

On September 18, 2003, the plantiff filed the present action, and, as noted above, he amended
hiscomplaint on April 9, 2004, so that he now statesdams under the ADA, the PWDCRA, Title VI, ad
the ELCRA. The defendant moved for summary judgement on dl counts.
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A motionfor summary judgment under Federdl Rule of Civil Procedure 56 presumesthe absence
of a genuine issue of materid fact for trid. The Court must view the evidence and draw dl reasonable
inferences in favor of the non-moving party, and determine “whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is so one-sded that one party must prevail as
a matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 231, 251-52 (1986). The “[sjJummary
judgment procedure is properly regarded not as adisfavored procedural shortcut, but rather as an integra
part of the Federa Rules as a whole, which are designed to secure the just, speedy and inexpensive
determination of every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (internd quotes
omitted).

A fact is“materid” if its resolution affects the outcome of the lawsuit. Lenning v. Commercial
Union Ins. Co., 260 F.3d 574, 581 (6th Cir. 2001). “Materidity” is determined by the substantive law
cdam. Boyd v. Baeppler, 215 F.3d 594, 599 (6th Cir. 2000). Anissueis“genuing’ if a“reasonablejury
could returnaverdict for the nonmoving party.” Hensonv. Nat’| Aeronautics& Space Admin., 14 F.3d
1143, 1148 (6th Cir. 1994) (quoting Anderson, 477 U.S. at 248). Irrdlevant or unnecessary factua
disputes do not create genuine issuesof materid fact. S. Francis Health Care Centrev. Shalala, 205
F.3d 937, 943 (6th Cir. 2000). When the “record taken as awhole could not lead arationa trier of fact
to find for the nonmoving party,” there is no genuine issue of materid fact. Matsushita Elec. Indus. Co.
v. Zenith Radio Corp. 475 U.S. 574, 587 (1986). Thusafactua dispute that “ismerely colorable or is
not sgnificantly probative’ will not defeat a motion for summary judgment which is properly supported.

Kraft v. United States, 991 F.2d 292, 296 (6th Cir. 1993); see also Int’l Union, United Auto.,
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Aerospace and Agric. Implement Workers of Am. v. BVR Liquidating, Inc., 190 F.3d 768, 772 (6th
Cir. 1999).

The party bringing the summaryjudgment motionhasthe initid burden of informing the district court
of the basis for itsmotionand identifying portions of the record which demonstrate the abbsence of agenuine
dispute over materid facts. Mt. Lebanon Pers. Care Home, Inc. v. Hoover Universal, Inc., 276 F.3d
845, 848 (6th Cir. 2002). The party opposing the maotionthenmay not “rely on the hope that the trier of
fact will dishelieve the movant’ sdenid of adisputed fact” but must make an affirmetive showing with proper
evidence in order to defeat the motion. Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th Cir.
1989). A party opposing a motion for summary judgment must designate specific facts in affidavits,
depositions, or other factud materid showing “evidence on which the jury could reasonably find for the
plantiff.” Anderson, 477 U.S. at 252. If the non-moving party, after sufficient opportunity for discovery,
is unable to meet his or her burden of proof, summary judgment is clearly proper. Celotex Corp., 477
U.S. at 322-23.

The party who bears the burden of proof must present a jury question as to each dement of the
cdam. Davisv. McCourt, 226 F.3d 506, 511 (6th Cir. 2000). Failureto prove an essentid eement of
aclam renders dl other factsimmaterid for summary judgment purposes. ElvisPresey Enters., Inc. v.
Elvidy Yours, Inc., 936 F.2d 889, 895 (6th Cir. 1991).

A.

The Court turns firg to the plaintiff’s dams of disability discrimination under the ADA and the

PWDCRA. The plaintiff’'s dams under the Americans with Disabilities Act and Michigan's Sate law

equivaent, the Persons with Disghilities Civil Rights Act, can be addressed in tandem because the clam

-13-



under Michigan law mirrors the federal dam. See Monettev. Electronic Data Sys., Inc., 90 F.3d 1173,
1177 n.3, 1186 (6th Cir. 1996) (holding that because claims of disahility discrimination under Michigan
law essentidly track those under federa law, resolutionof Monette' sdam under the ADA a so dispensed
with his clams under the PWDCRA).

Congress enacted the Americans with Disabilities Act in an effort to “diminate]] discrimination
agang individuds with disabilities” 42 U.S.C. § 12101(b)(1). The Act prohibits quaifying employers
from “discriminat{ing] againgt a qudified individud with a disability because of the disability of such
individud inregardto . . . hiring, advancement or discharge, . . . and other terms, conditions, and privileges
of employment.” 42 U.S.C. § 12112(a). If an employee suffers discrimination because he or she has a
disability as defined by the ADA, has arecord of having such a disahility, or is regarded by his or her
employer as having such a disability, 42 U.S.C. § 12102(2), the employee may bring an action seeking
various remedies, induding damages, provided that the employee fird files a timely complaint with the
EEOC. 42 U.S.C. 88 12117, 2000e-5(f)(1). See Parry v. Mohawn Motors of Michigan, Inc., 236
F.3d 299 (6th Cir. 2000).

When an employer moves for summary judgment on an ADA clam, an employee must come
forward withevidence that demonstrates genuine materia fact issueson each of the following eements: (1)
the plaintiff isanindividud witha disability; (2) heis‘otherwise qudified’ to perform the job requirements,
with or without reasonable accommodations, and (3) his employer performed an adverse employment
actionagaing him because of his disability. Williams v. London Utility Com'n, 375 F.3d 424, 428 (6th

Cir. 2004) (citing Cotter v. Ajilon Servs., 287 F.3d 593, 598 (6th Cir.2002)).
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The defendant arguesthat the plaintiff cannot establisha prima facie case under the ADA because
he is neither “disabled” within the meaning of the ADA nor otherwise quaified for the postion with or
without reasonable accommodation.

1.

The ADA defines a“disability” asaphyscd imparment that “subgantidly limitsone or more. . .
magor life activities.” 42 U.S.C. § 12102(2)(A) (1994 ed.). The Supreme Court has held that the
qudifiersin the Act’s definition of “disability” must by narrowly construed. See Toyota Motor Mfg.,
Kentucky, Inc. v. Williams 534 U.S. 184, 197 (2002) (dating that “these terms need to be interpreted
grictly to create ademanding standard for qudifying as disabled” snce Congress estimated that 43 million
individuds suffered from disabilities, and therefore “[i]f Congress intended everyone with a physica
impairment that precluded the performance of some isolated, unimportant, or particularly difficult manua
task to qudify asdisabled, the number of disabled Americans would surely have been much higher”). The
Court declared, therefore, that “* substantialy’ in the phrase ‘subgtantidly limits suggests ‘ considerable
or ‘toalagedegree’” and “‘[m]gor’ inthe phrase‘ mgor life activities meansimportant.” 1d. at 196-97.

There canbelittle questionthat seeing congtitutes an important, mgor life activity. See 29 C.F.R.
§1630.2(i) (defining major life activitiesas “functions such as caring for onesdlf, performing manua tasks,
walking, seeing, hearing, speaking, breathing, learning, and working”) (emphass added). Likewise, the
defendant does not serioudy disputethe propositionthat the plantiff’ seye disease, whichaffectshisvison,
isa“physcd imparment.” See 29 C.F.R. § 1630.2(h)(1) (2001) (dtating that a*“physicd impairment” is
“[any physologicd disorder, or condition, cosmetic disfigurement, or anatomica |oss affecting [certain]

body sysems’). The assessment of whether such an imparment congtitutes a “subgantid limitation” is
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more complicated: it “ultimately requires an individuaized, fact-specific inquiry into the effect of an
imparment on a plantiff’slife” Kiphart v. Saturn Corp., 251 F.3d 573, 582 (6th Cir. 2001) (citing
Sutton v. United Air Lines, 527 U.S. 471, 483 (1999).

Federal regulations refer to a hypotheticd “average person in the generd population” as a
benchmark for evaduating substantia limitations on life activities. See29 C.F.R. § 1630.2(j)(1) (stating that
aperson issubstantidly limited if sheis“[u]nable to perform amgor life activity that the average person
inthe genera population can perform, or [is gignificantly restricted asto the condition, manner or duration
under whichanindividud can performa particular mgjor life activity as compared to the condition, manner,
or duration under which the average person in the generd population can perform that same mgor life
activity”). Factors to congder in making this assessment include “(i) the nature and severity of the
imparment; (i) the duration or expected duration of the impairment; and (iii) the permanent or long term
impact, or the expected permanent or long term impact of or resulting from the impairment.” 1d. §
1630.2(j)(2). Short-term, temporary limitations on mgor life activities do not congtitute disabilities under
the ADA. See Roush v. Weastec, Inc., 96 F.3d 840, 844 (6th Cir. 1996).

| ndetermining whether a conditionsubject to treatment is substantialy limiting, the Court mudt take
account of the treatment prescribed and administered. Thus, “[t]he use or nonuse of a corrective device
does not determine whether anindividud is disabled; that determination depends onwhether the limitations
an individud with an impairment actually faces are in fact subgtantid limiting.” Sutton, 527 U.S. at 488
(emphasis in origind). If, for instance, an otherwise subgtantidly limiting impairment is brought under
control withmedication, the individud isnot disabled. Heinv. All America Plywood Co., Inc., 232 F.3d

482, 487 (6th Cir. 2000) (holding that a plaintiff who “functions normally and has no problems
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‘whatsoever'” with aid of blood-pressure medication not disabled). On the other hand, if the medication
itself produces disabling Sde-effects, afinding of disability is gppropriate. Sutton, 527 U.S. at 484.

The concept of disaility under the ADA, then, relates to functiond limitations.  Although these
functiond limitations mugt, of course, be caused by aphysicd or menta impairment, the court must assess
what the plaintiff can and cannot do comparedtothe “average person,” not what he does or does not suffer
from. The mgor hurdle that the plaintiff facesinthis caseisthat he admitsan ability to perfformmost tasks
that require Sght. He testified asfollows a his depogtion:

Q: Areyou able to read using those prescription eye glasses?
A: It is pretty tough to do.

Q: But you'reableto do it.

A: | can do it depending on the condition of my eyes once again.
Q: Areyou able to read standard newspaper print . . .?

A: Depending on the condition of my eye.

Q: Areyou able to do your house work?

Al Yes

Q: Do you ever drive with the prescription eye glasses on?

Al Yes

Q: Do you run your own errands?

A:Yes

Q: Do you do your own shopping?

A:Yes

Q: Do you care for yoursdf?

A:Yes

Q: Do you do dl the chores around the house?
A:Yes

Q: What sports [are your hobbies]?

A: Basketball, football, baseball.

Q: What do you do with regard to those sports?
A: Watching them, playing them.

Q: And what do you do regarding the reading?
A: Just enjoy reading.

Q: What types of things?
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A: Anything.

Q: So books, magazines?
A:Yes

Q: Newspapers?
A:Yes

Q: Are you able to baance your checkbook?
A:Yes

Def.’sMot. Summ. J. Ex. 2, Jamison Dep. at 50-52.

The plaintiff aso completed a sworn statement to the Social Security Adminigtrationinsupport of
an goplication for benefits in which he acknowledged an ability to perform tasks requiring sight, athough
he asserted that on occasion he needed correction for hisvison:

14. PERSONAL CARE

a Explain how your illnesses, injuries, or conditions affect your ability to:

Dress N/A

Bathe N/A

Carefor hair N/A

Shave Must wear contacts or | may end up cutting mysdf from poor
vison.

Feed yoursdlf N/A

Usethetoilet N/A

b. Do you need any specid hep or reminders to take care of your persond needs and

grooming?
__Yes X No

16. MEALS

a If you fix or prepare your own medswhat kind do you prepare?

Any type, | can eat anything
How oftendo you prepare food or meds? (For example, daily, weekly,
monthly)

Daly
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How long doesit take you? task specific, nothing out of the ordinary.

17. HOUSE AND YARD WORK
a. List the household chores, both indoors and outdoors, that you are able to do
| can do any/all household chores.

18. GETTING AROUND

a How often do you go outside? Dally

b. When out go out, how do you travel? (Check al that apply)

X _Wadk X _Driveacar X _Rideinacar X _Rideabicyce

d bo you have adriver’'s license? X _Yes
Def. Mot. Summ. J. Ex. 3, Jamison Sworn Statement at 2-4. In addition, the plaintiff aso marked “yes’
to the question asking if he could: pay hills count change, handle a savings account, and use a
checkbook/money orders. 1d. a 5. For question 21 asking about hishobbiesand interests, he stated that
he reads, watchestdevigon, plays sports, and cooks. 1d. The plantiff wrote that he engagesin sodidizing,
goes to dinner, watchesmovies, and goes shopping with others on aregular bass. 1d. The plantiff further
noted that he “must focus to avoid mishgps,” that his“vison is compromised,” and that he “ must focusto
avoid missng geps. .. .” Id. a 6. Findly, the plaintiff stated that he used glasses and contact lenses “for
adequate vison” and to “do detailed work.” 1bid.

The undisputed evidenceinthe record demongtrates, therefore, that dthough the plaintiff has pain
and limited vison because of keratoconus, that condition does not limit his ability to perform activities
involving Sght “considerably” or “to alarge degree.” By hisownwords, the plaintiff isnot prevented from
doing anything requiring sght. Further, he drives acar, reads, prepares meds, plays sports, baances his

checkbook, watchestelevision, and rides abicycle.
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The Court has found no case in which keratoconus was determined to congtitute a “substantial
imparment” under the ADA, athough in one reported decision a court found that the condition did not
subgtantidly limit a mgor life activity. See Person v. Wal-Mart Stores, Inc., 65 F. Supp. 2d 361, 364
(E.D.N.C. 1999). Inthat case, the plaintiff wasemployed asafull-time teacher’ s assstant working from
7:30 am. until 3:30 p.m, Monday through Friday. To supplement her income, the plaintiff sought
employment with and was hired by Wd-Mart as a part time salesclerk. The plaintiff advised Wa-Mart
that she had keratoconus and was unable to work past 10:00 p.m. because her conditioncaused eye pain,
blurring, and dizziness after that time. Wal-Mart initially accommodated her impairment and alowed the
plantiff her desired schedule, but ultimately discharged her because she was able to work past 10:00 p.m.
The court rgected the plaintiff’s ADA claim, reasoning that the condition was not a substantia limitation
on her ability to see. The court noted that “a visud imparment which hinders, or makes it more difficult
for an individud to function at a full visud capacity, does not amount to asubgtantid limitation on one's
ability to see where the evidence suggests the individud can otherwise conduct activities requiring visud
acuity.” Id. at 364 (quoting Clinev. Fort Howard Corp., 963 F. Supp. 1075, 1080 (E.D. Okla.1997)).

The Person court’ sreasoning is reinforced by the Supreme Court’ steaching in ToyotaMotor that
the termsin the definition of disability in the ADA mugt be“interpreted strictly.” 534 U.S. at 197. Inthis
case, the Court cannot find fromthe evidence presented that the plaintiff’ slimitation of Sght is Sgnificantly
lessfrom afunctiond standpoint thanthat of the average person. The Court concludes, therefore, that the
plaintiff has not established the first dement of his prima facie case under the ADA, and by analogy, under

the PWDCRA.
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The defendant also contendsthat the plaintiff has not offered evidence that heis a qudified person
with a disability ance he cannot show that he can perform his job with or without a reasonable
accommodation. The plaintiff admitted, in essence, that he cannot perform his job without an
accommodation. He testified:

Q: And you choosing to go onlong-termdisability. Inorder to get long-termdisability, you

need to follow this process which includes disagreeing with the Notice of Disapproved

clam and filing an gpped and request for hearing with an adminigtrative law judge.

A: You're using different semantics, | am doing this because | wasfired. | want to work,

| can work. Dow Chemical fired meand | have to go through this process to continue my

livelihood that’ s what | have to do.

Q: Why not get another job?

A: Excuse me?

Q: Why not get another job?

A: Because | can work in the one that | had if 1 had a reasonable accommodation

according to my doctors orders.

Def.’s Mot. Summ. J. Ex. 2, Jamison Dep. at 184. The question, therefore, is whether a reasonable
accommodetion would permit the plaintiff to continue his employment with Dow.

Dow does not contend that an accommodation proposed by the plaintiff would impose an undue
burden. Rather, Dow indststhat it tried five times to find a position that fit within the plaintiff’ s medica
regrictions and was unsuccessful because the plantiff could not accept the positions. Dow argues,
therefore, that it discharged its duty under the ADA as amatter of law.

The digtinction between the employer’s burden of showing undue hardship and the employee's
burden of demondtrating an ability to perform essentia job functions was described by the Sixth Circuit in
Monette

[T]he disabled individua bears the initid burden of proposing an accommodation and

showing that that accommodeation is objectively reasonable. The Seventh Circuit has
described the employee sinitid burdenonthis issue as showing “that the accommodation
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is reasonable inthe sense both of efficacious and of proportional to costs.” Vande Zande
v. Stateof Wisconsin Dep't of Admin., 44 F.3d 538, 543 (7thCir.1995). Additiondly,
nathing in the statute dtersthe burden the disabled individua bears of establishing that he
or she is capable of peforming the essentid functions of the job with the proposed
accommodation. Put smply, if the employer damsthat a proposed accommodation will
impose an undue hardship, the employer must prove that fact. If the employer clams
instead that the disabled individua would be unqudified to perform the essentid functions
of the job evenwiththe proposed accommodation, the disabled individud must prove that
he or she would infact be qudified for the job if the employer were to adopt the proposed
accommodation.

Monette, 90 F.3d at 1183-84.

The plaintiff contends that he has offered evidence of other positions at Dow that he was capable
of performing, but a close examination of the record suggests that the plaintiff’s proofs are inauffident to
withstand summary judgment. Firgt, theplaintiff pointsto hiswork with the Anthrax ingpection team, where
he assarts he had no difficulty with hiseyes. The plaintiff claims that there was a vacant position with the
teamwhichwas offered to him by supervisor Tom Schnurr. However, the portions of his depositionthat
he cites in support of that daim state that the plantiff worked as part of an anthrax campaign, the campaign
ended, and athough Schnurr needed additiond workers, the plaintiff did not know what type of position
it was.

Q: Why did you stop working that job?
A: | was— The campaign ended.

Q: Do you know what happened to the persons working on the anthrax —
A: | know one of the last days on that particular campaign the manager of COBA Tom
Schnurr approached us and sad I'm having a problem with gaffing in my COBA
department. | need bodies, can any of you guys stay here.

And my reply was| can't, youknow, | would love to stay because | want to work. But
my movement is determined by Ca Morgan and you will haveto takeit up with him. . .

Q: Do you know what he was referring to in terms of the position within the COBA?
A: No, | don't. That isamail room type of capacity something to do with COBA.
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Def.’sMot. Summ. J. Ex. 2, Jamison Dep. at 82, 123-24. The plaintiff dso refersto aletter he wroteto
Dow’ sgenerd manager inwhichhe stated that hereceived correspondence fromCal Morganadvisng hm
that he was no longer needed inCOBA. However, thisevidencefallsto demongrate that the plaintiff even
brought a new pogtion to the attention of the defendant or why it was objectively unreasonable for the
defendant not to place him there. Under Sixth Circuit precedent, it isthe empl oyee who bearsthe burden
of initidly proposing an accommodation that isreasonable. Hedrick v. Western Reserve Care System,
355 F.3d 444, 457 (6th Cir. 2004) (dating that “[a] disabled employee who claims that he or she is
otherwise qudified with a reasonable accommodation ‘bears the initid burden of proposing an
accommodation and showing that that accommodation is objectively reasonable’”) (quoting Cassidy v.
Detroit Edison Co., 138 F.3d 629, 633-34 (6th Cir.1998)). Infact, the plaintiff actudly told Schnurr that
he could not work there. The plaintiff does not demonstrate that he contacted Ca Morgan with this
information or whether Ca Morganinfact refused this request on objectively unreasonable grounds. The
plantiff further admits that he did not know the exact particulars of the offered postion and thus he himself
did not know if he could perform the work or was even quaified to attempt it.

The plantiff also clams that he could have performed work on the plastic packaging line that
involved genera maintenance away from the dust and dirt, continued work as a furniture mover with
COBA, and performed various other generd maintenancework throughout the building; he assertsfurther
that his union representative Mika Shanks recommended these positions. Shanks stated that dthough he
did not remember specific times that he made recommendations to Morgan, he did recall recommending
a pogition in the mal room of Building 433 asa“good fit” for the plaintiff’s medicd restrictions and that

Dow had disagreed with him. However, the plantiff has presented no specific evidencethat he could have
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performed this job and, in light of the temporary nature of the job pool, why this accommodation was
objectively reasonable. Under the ADA, an employer is required only to transfer an employee to a
comparable pogtion in terms of pay and datus. See Hoskins v. Oakland County Sheriff's Dep’t, 227
F.3d 719, 728 n. 3 (6th Cir.2000).

The plaintiff dso contends that he requested atransfer to an ET poditioninthe 1776 Building that
fit hismedical redrictions. According to the plaintiff, Shanks told him of the vacancy and to inquire about
it, whichthe plaintiff did. The plaintiff acknowledged that workers*“handled chemicasthere, but thet it was
a pretty clean building typicdly.” Def’s Mot. Summ. J. Ex. 2, Jamison Dep. a 103. The plaintiff
apparently was told that he probably could not work there because of his medicd condition. The only
evidence to the contrary is the plaintiff’ s renditionof “ anunwrittenrul€’ that this building was cleaner than
mog. Id. a 198. This testimony does not create a genuine fact issue as to whether the plaintiff was
qudlified to work in Building 1776, especidly in light of evidence that the plaintiff had been in buildings
where no chemicals had been processed and experienced difficulties.

Findly, the plaintiff clamsthat he could have worked in a specia assgnment as a safety auditor,
that Shanks recommended this positionto Morgan, and that Morganrefused. Morgan acknowledged that
Shanks asked if the plantiff could be placed as a safety auditor, but Morgan replied, “absolutdy not.”
Def.’sMot. Summ. J. Ex. 16, Morgan Dep. at 21. Morgan stated that a safety auditor positionwould not
fit with the plaintiff’ s medica redtrictions becauseit entailed working industy environments with chemicas
aong with wearing goggles, ahard hat, and “dl kindsof suff.” I1d. & 32. The plaintiff has not offered any
evidence showing why the refusal to place iminan environment with dust and exposure to chemicads was

objectively unreasonable.
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The testimony and exhibits presented with the motion and response show that Dow made five
attemptsover severa monthsinan effort to accommodate the plaintiff withinhis medical restrictions arising
from aphysica condition that made it difficult for imto work inachemica plant. Except for atemporary
position, the plaintiff was unable to perform the tasks due to his eye condition. Of the jobsidentified by
the plantiff, thereis no evidence inthe recordthat he could performthe tasks or that Morganknew of these
potential positions. In other instances, the plaintiff has faled to point to evidence suggesting why the
postions are reasonable. The Court concludes, therefore, that the plaintiff has faled to offer evidence
aufficient to withstand a summary judgment motion that he was a qudified person with a disability or thet
the defendant violated its duty to allow a reasonable accommodation that would permit the plaintiff's
continued employment there.

B.

The defendant also moved for summary judgment on the plantiff's Title VII and Elliott-Larsen
dams based on race discrimingtion. As with the claims under the ADA and PWDCRA, race
discrimination dams under Title VII and the Michigan counterpart can be analyzed together because
Michigancourts frequently “turnto federa precedent for guidanceinreaching [their] decison” todetermine
whether adam hasbeen established indiscriminationcases. Radtkev. Everett, 442 Mich. 368, 382, 501
N.W.2d 155, 162 (1993) (quoting Sumner v. Goodyear Co., 427 Mich. 505, 525, 398 N.W.2d 368
(1986)). For andyticd purposes, Michigan's Elliott-Larsen Act resembles federd law, and the same
evidentiary burdens prevail asin Title VIl cases. See Sumner, 427 Mich. at 525, 398 N.W.2d at 376;

Jenkins v. Southeastern Mich. Chapter, Am. Red Cross, 141 Mich. App. 785, 793 n.2, 369 N.W.2d
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223,227 n.2(1985); Gallaway v. Chrysler Corp., 105 Mich. App. 1, 4-5, 306 N.W.2d 368, 370-71
(1981).

To withstand summary judgment on his Title VII claim, the plaintiff isrequired ether to “present
direct evidence of discrimination or introduce circumstantial evidence that would alow an inference of
discriminatory treetment.” Johnson v. Kroger Co., 319 F.3d 858, 864-65 (6th Cir.2003). The Court
findsthat thereisno direct evidence of racid discrimination here. The plaintiff has pointed to evidence that
he complaned about the past conduct of his supervisor, WilliamMoneypenny, but thereis no evidencethat
Moneypenny’ streetment of the plaintiff before he learned of the eye conditionwasracidly motivated; only
that the plaintiff complained that it was and that the complaint was found to be insubgtantid.

Inthe absence of direct evidence, the plaintiff might prevail if he can establisha circumstantia case
of discrimination by first offering evidence of a prima facie case, and then, if the defendant offers a
nondiscriminatory reason for its actions, showing that the defendant’s reasons are a pretext for illega
discrimination. Carter v. University of Toledo, 349 F.3d 269, 273 (6th Cir. 2003). To make out a
prima facie case of discrimination, aTitle VII plantiff must show: (1) heisamember of aprotected class,
(2) he suffered an adverse employment action; (3) he was qudified for the postion; and (4) he wastreated
differently from other amilarly stuated membersoutside his protected class. McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802 (1973); Dewsv. A.B. Dick Co., 231 F.3d 1016, 1020-21 (6th Cir. 2000)
(quoting Murray v. Thistledown Racing Club, Inc., 770 F.2d 63, 67 (6th Cir.1985) (quoting Parker v.
Baltimore and Ohio RR Co., 652 F.2d 1012, 1017 (D.C. Cir.1981))). See also Zambetti v.

Cuyahoga Community College, 314 F.3d 249, 255 (6th Cir. 2002). If theplaintiff cannot producefacts
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supporting each eement of the prima facie case, then the defendants are entitled to summary judgment.
Pierce v. Commonwealth Life Ins. Co., 40 F.3d 796, 801 n.7 (6th Cir. 1994).

The “Ultimate question” in a digperate treatment case under Title VII remains whether the
employer’ streatment of the plaintiff was motivated, at leastinpart, by illegd, intentiond discrimination. See
Gray v. Toshiba Am. Consumer Prods., Inc., 263 F.3d 595, 599 (6th Cir. 2001); see also Reevesyv.
Sanderson Plumbing Prods,, Inc., 530 U.S. 133, 153 (2000) (dating that “[t]he ultimate question in
every employment discrimination case involving a clam of digparate treetment is whether the plaintiff was
the victim of intentiond discrimination”). That question must be assessed, however, in the context of the
actions that the plantiff dleges were “adverse,” and the actors who perpetrated them. An act of
discrimination thet did not result in action that the plaintiff daims is “adverse” will not provide a basis for
recovery; and discriminatory conduct by a non-decison-maker will not be actionable unless there is
evidence suffident to imputethat person’s racial animus to the defendant employer. See Noblev. Brinker
Int'l, Inc.,  F.3d___, 2004 WL 2753185 (6th Cir. December 3, 2004).

Inthis case, the plaintiff allegesthat the following adverseactionswere committed by Dow because
of the plaintiff’ srace: rdeasing the plaintiff fromhis ET positionand placing iminthe EDTRP in December
2001 rather than resssigning him to a “clean” ET pogtion; repeatedly placing the plantiff in EDTRP
positionsthat did not meet his medica redtrictions; refusing to assgn the plantiff to various posted postions
that were within his medical regtrictions as required by the collective bargaining agreement; refusing to
replace a contract worker with the plaintiff in a position that was within his medica redtrictions as set forth
in the Medica Redtrictions Flowchart; refusing to place the plantiff on sick leave for thirty-sx months and

instead terminating his employment in violation of the Collective Bargaining Agreement. See Am. Compl.
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157. Hedlegesthat it was Moneypenny that was responsible for placing the plantiff in the EDTRP. Cd
Morgan made the decisions about job placement thereefter, and participated in the decision to terminate
the plaintiff.

As previoudy noted, however, in proving a circumstantid case, it isthe plaintiff’ sburdento cdl to
the Court’ s atention evidence that either of these two actorstreated the plaintiff differently than smilarly-
Stuated employees outsi de the protected class. Johnson v. University of Cincinnati, 215 F.3d 561, 572
(6th Cir. 2000). To establish “smilarity” of the non-protected classmembers, the plantiff is“required to
prove that dl of the relevant aspects of his employment Stuation were ‘nearly identicd’ to those of [the
non-minority’ s employment Situation.” Ercegovich v. Goodyear Tire& Rubber Co., 154 F.3d 344, 352
(6th Cir. 1998) (quoting Pierce, 40 F.3d at 802).

The plantiff contends that the following evidence congtitutes proof of disparatetreatment: (1) Chris
Wachak, amedicdly restricted white employee was placed in a position meeting his medica redtrictions
and remainsin the defendant’ s employ; (2) Burney Horseman—who suffered froman eye condition—and
Shelby Knight, Gary Wright, and TimWells, dl whiteand medicaly restricted employees, were placed and
reman employed; and (3) Darrell Dacko, amedical restricted white employee, was not placed but instead
remains on medica leave and was not terminated. However, the plantiff stated at his deposition that he
was uncertain as to the what jobs these employees performed, and he could offer only sketchy details of
their medical redrictions

Q: Do you know what their restrictions were?

A: | couldn't quote you verbatim, but you know | have an idea with some of the

individuds.

6: .What was Mr. Chase' s medica condition?
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A: Likel sad having, you know, never taked to him persondly | can only tell you what
the hearsay was on it.

Q: What did they tdl you?
A: That he had a pacemaker.

Def.’ sMot Summ. J. Ex 2, JamisonDep. at 105-51. The plaintiff dso stated that Mr. Maton had limited
use of one arm, Mr. Walchak had “a bad back of some sort,” Ms. Knight “had some kind of digestive
condition,” Mr. Wright “doeslike a general maintenance thing out a Larkin Lab,” Mr. Mileshad abad leg
or knee, Mr. Horseman had macular degeneration, and Mr. Dacko “worked inthe trades’ and had some
sort of redtriction. 1d. a 152-160. The plaintiff did not identify the exact podtions or job duties of these
employees, but did state that some “worked in the trades.” 1d.

Unionrepresentative Shanks stated that he knew Mr. Matonwas successfully placed whileinthe
temporary pool, he believed Mr. Wachak was not medicaly restricted, Ms. Knight was medicaly
restricted and he thought she might not be able to work nights, Mr. Mileshad a poor knee, Mr. Horseman
had a medica redtriction, and dl are white and dill inDow’ semploy. Def. Mot. Summ. J. Ex. 17, Shanks
Dep. at 18-22. Ca Morgan recalled that once in the time he had been with the Pool he placed James
Madlton, a white restricted employee who belonged to the union, in a specid assignment. Def.’s Mot.
Summ. J. Ex. 16, Morgan Dep. at 21. He aso stated that he had placed severa other white medicaly
restricted employeesintemporary positions. Rocky Chase, Chris Walchak, Shdley Knight, and TimMiles.
Id. at 26-27. Another employee, Darrel Dacko, had been in the Pool for ayear and currently is on leave
with ajob waiting for him upon hisreturn. 1d. at 28.

The deficiency of this evidence is obvious. there is no suggestion that any of these employees

suffered froman eye condition — indeed any medica condition — that rendered them hypersengtive to the

-29-



environment in the defendant’s chemica plant. Moreover, there is no evidence that any of these non-
minority employeesworked inthe same or Smilar pogtion asthe plantiff. The plaintiff wasrestricted form
working in places with dust, fumes, vapors, and srong odors. The very nature of the defendant’s
manufacturing process produces those precise adverse conditions.

According to Ca Morgan, other employees with medical redtrictions were released into the
EDTRP so they could be placed in other positions. Thereisno evidencethat the release of the plaintiff into
the Pool, whether or not ingtigated by Moneypenny, was recialy motivated. The record reflects that the
plaintiff could not work inBuilding 827 and hisdoctor instructed that heberemovedfromthat environment.
After placement in the EDTRP, the defendant made five different offers of accommodeation and only after
the plaintiff refused dl of them did it terminate his employment. The plaintiff has not offered evidence that
crestes a material fact issue on whether his treatment at the hands of his employer was different than
amilarly-gtuated, non-protected class members.

The Court dso finds that Dow’ s reasons for taking action — that is, its reaction to the plantiff's
medica diagnosis and advice from his physcian — rebutted any inference of discrimination that otherwise
might be drawn from the other dements of the plaintiff’s prima facie case, and the plaintiff has not come
forward with evidence that those actions were pretextud. The Court concludes, therefore, that the

defendant is entitled to summary judgment on the plaintiff’s Title VII and Elliott-Larsen clams.
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The Court findsthat the evidence relied upon by the plaintiff inoppositionto the defendant’ smaotion
for summary judgment on his ADA and PWDCRA dams does not establish a genuine issue on the
question of disability or that he is a qualified person with or without a reasonable accommodation.
Smilarly, the plaintiff has not shown that the defendant’s efforts at accommodation were unreasonable.
The plaintiff has not established an issue for trid on the question of whether the defendant’ s actions were
motivated by race. The Court concludes that the record taken as a whole could not lead arationd trier

of fact to find for the plaintiff.

Accordingly, it is ORDERED that the defendant’s motion for summary judgment [dkt # 18] is

GRANTED.

It isfurther ORDERED that the amended complaintisDISM|1SSED WITH PREJUDICE.

/s
DAVID M. LAWSON
United States Digtrict Judge

Dated: December 20, 2004

Copies sent to: Victor J. Mastromarco, Jr., Esquire
Richard B. Lapp, Esquire
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